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Employee Assistance Programs (EAPs)
have been around for decades, and your
company likely has one. You may not
pay much attention to it, but if you
don’t, you may be missing an opportu-
nity to really reap its maximum value.
Recently, the National Business Group
on Health (NBGH) created a work group
charged with a close examination of
EAPs: what they are, what they should
be, and how organizations can ensure
they’re getting the maximum value from
them. The work group was made up of
mental and behavioral health profession-
als and professionals in EAP manage-
ment. As a group, they learned how
much EAP services are needed in the
workplace, and how well these programs
are actually performing. In producing
their Employer’s Guide to Employee
Assistance Programs, the group makes
a number of recommendations that you
can use to ensure you’re getting the most
bang for your EAP buck.
Employee stress levels are at an all-time
high, says Helen Darling, NBGH’s
president. And while employer surveys
identify workplace stress as their number
one issue, most don’t know how to miti-
gate it. “Employers recognize that they
sometimes contribute to the stress, but
they don’t always know how to act on it,”
she reports. Increased stress has increased
the demand for mental health services.
Darling says that reports from across the
country indicate more people are seek-
ing help for depression and financial
pressures. “A Chicago-based EAP
received 21% more calls seeking help
with stress from finances in July (2008)
than they received a year earlier. One
very large EAP reports that calls for

assistance with home foreclosures,
bankruptcies, and other financial hard-
ships grew 89% in 2008, compared to
the previous year. Hospital admissions
for psychiatric services were up 10%
in 2008 over 2007.”
Mental Disorders More Costly
Than Any Other
Darling points out that the numbers are
likely to worsen as the dust settles from
the current financial situation. Yet even
in so-called “normal” times, she says,
mental health issues are costing compa-
nies a lot of money. “In a just-published
study of the 15 most costly medical
conditions in the United States, the
single most costly condition was a
mental disorder. It was considerably
more costly, by about 10% to 15%,
than heart conditions.
“Depression is associated with a 2.5-fold
increase in the probability of missing
work and a 50% increase in lost work
time. In a 3-month period, individuals
with depression miss an average of 4.8
workdays, and suffer 11.5 workdays of
reduced productivity. It is estimated that
depression causes 200,000,000 lost
workdays each year, with the cost to
employers ranging between $17 and
$44 billion. Those are just the direct
costs—the indirect costs are even higher.”
How Does Your EAP Stack Up?
“An EAP is the front-line opportunity to
identify and appropriately refer people
who have problems,” Darling says.
However, if your EAP is something of
an afterthought, it is likely that you’re
missing opportunities to help employees
and save some money.
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“We found that employers do not
necessarily subject their EAPs to the
same rigorous evaluation or cost im-
pact assessment as they do for their
other programs. Only 34% of employ-
ers view analyzing and reporting data
on the affects the EAP has on the
organization as a core service they
should receive from their provider.
That’s really surprising, because most
employers, especially these days,
have rigorously assessed every pro-
gram they offer.”
So what are some of the critical
services your EAP should offer, and
how can you make sure yours does?
According to the Guide, how your
company uses its EAP has a direct
bearing on productivity and morale.
One study cited in the Guide showed
that work loss was avoided 60% of
the time when EAP services were
provided, saving an average of 17
hours per incident.
It also revealed that 72% of the
individuals involved in these cases
were more productive when the
EAP intervened. In order to maxi-
mize the value of an EAP, the
Guide recommends that employers
should make sure the program
focuses on seven specific strategic
and operational tasks. Three of the
critical tasks are training, assess-
ment, and evaluation.
Consult with
Company Leadership
Employers need to understand
when intervention is required,
how to handle certain “hot button”
situations, and how to react when
there is a crisis. The Guide details a
case where a company went through
difficulties because of a product
recall. Corporate leadership relied
on EAP staff for guiding employees
through this very difficult time,
with employees barraged daily
with negative media coverage and
angry phone calls.

The EAP encouraged corporate leaders
to communicate with employees on
an ongoing basis. Leaders reacted by
working with their EAP to provide
24/7 live-answer services for the
work/life and mental health support of
the employees, and also added a toll-
free call center where employees could
hear an up-to-date message from cor-
porate leadership about the latest de-
velopments. These were recorded by
the president and CEO of the com-
pany, offering information, encourage-
ment, and support for employees.
Employees were also offered an
option to immediately speak with
a counselor through the toll-free
line. When the smoke cleared, the
company lost fewer employees than
anticipated, and received positive
feedback from employees about how
they handled the crisis.
Confidential Assessment
Services
Employees who seek help should be
quickly assessed to make sure they
have the tools to get them through
their situation with a minimal impact
on their life and their productivity.
This includes helping employees and
families during a workplace incident
or even a crisis that impacts an entire
facility, as well as problems people
suffer in their personal lives. The EAP
can offer critical incident response,
evaluate employee fitness for duty,
and assess any threats of violence.
These personal services are a part of
any well-designed EAP. However, a
truly effective program also includes
methodology for companies to use in
evaluating the business impact of the
program that should coordinate effec-
tively, without wasteful overlap, with
the company’s health plans, disability
plans, wellness programs, employee
relations, risk management, work/life
programs, and others the company
uses to maintain optimal employee
health and productivity.
The Guide recommends that employers
require their EAP to utilize technologies

that enable the program to be efficient
and to quantify the direct effect of the
EAP on the company’s performance.
Also critically important is communi-
cating that the EAP is a positive, open
resource that the company supports.
“The key is to get senior leadership to
acknowledge that it is important to
them, from the CEO on down,” says
Paul Heck, manager of Global Em-
ployee Assistance &Worklife Serv-
ices for the DuPont Company and a
member of the NBGH work group.
“They should be talking openly that
the EAP is available, that they want
people to use it, and that it’s a pro-
gram that is out in the open.”
Time spent on a thorough examination
of your EAP would be time well-
spent. To get started, you can take a
look at the NBGH’s Guide at www
.businessgrouphealth.org/pdfs/FINAL
%20EAP_report_2008highres.pdf.
Dr. Anna Marsh, deputy director of the
Center for Mental Health Services, be-
lieves that addressing the mental
health concerns of employees, rather
than hiding from them, has a positive
business impact. “Effective behavioral
health treatment produces tangible
results that offset both the cost of care
and a loss of productivity should these
conditions remain untreated,” she says.

continued from page 1

The Benefits Forum & Expo (September
13-15, 2009, Atlanta) is the largest con-
ference and exhibition in the nation solely
developed for benefits professionals.
Don’t miss the 2009 Keynote Speakers:
Personal money management expert
Dave Ramsey and former Secretary of
Health and Human Services Governor
Michael Leavitt.
Visit www.benefits-forum.com for more
information.
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Without 6-month parental leaves
after the births of her two children,
as well as a flexible work arrange-
ment, attorney Lisa J. Pirozzolo says
she wouldn’t have been able to
achieve as much as she has in her
career at WilmerHale. “From my
personal experience, I wouldn’t be
here as a partner with the firm, if I
had not had two parental leaves” and
been able to work at home 2 days a
week, she says.
Gender-Neutral Benefits
WilmerHale (www.wilmerhale.com),
a global law firm, has had a parental
leave policy covering lawyers for
years. Last year, it expanded the gen-
der-neutral benefits for both primary
and “secondary” caregivers for
lawyers who work in WilmerHale’s
U.S. offices.
Lawyers who are the primary care-
giver for their newborn or newly
adopted child may take up to 1 year
of childcare leave with benefits—
18 weeks at full pay and an addi-
tional 34 weeks of unpaid leave
within 12 consecutive months.
Previously, the firm provided 12
weeks of paid leave instead of 18,
according to Pirozzolo.
Secondary caregivers used to be
entitled to 3 consecutive weeks of
paid leave after the birth or adoption
of a child, but that was increased to
4 weeks last year, she says.
As co-chair of the firm’s Work-Life
Balance Committee, Pirozzolo says
she personally is proud that the
policies apply to both working moth-
ers and fathers. She notes that “we
have a fair number of dads who have
taken leave.” Last year, 39 male
lawyers and 62 female lawyers took
parental leave.
Upon their return to work, lawyers
have access to a work-life advisor,
many of whom have taken parental

leave themselves, she says. The advi-
sors help smooth the transition back
to work by providing guidance and
making sure that returning lawyers
are aware of available resources and
options, such as emergency child
care, lactation rooms, and flexible
schedules (e.g., part-time, flex-time,
or telecommuting arrangements).
“What we try to do is offer an array
of programs that really let people
come up with a program that works
for them individually,” Pirozzolo
says. “It’s hard to have a ‘one-size-
fits-all’ given the diversity of our
practices.”
WilmerHale works hard to create a
supportive environment for working
parents, says Pirozzolo. In addition to
providing advisors to lawyers when
they return from leave, the firm posts
work-life information on its intranet,
sponsors brown bag lunches on re-
lated topics, and keeps partners in-
formed about work-life initiatives,
she says. “We want people to talk
about these issues and be aware of
these issues.”
“Part of our success in this area has
been the strong support from man-
agement in the firm,” says Pirozzolo,
adding that management supports the
committee’s policy recommendations
and the promotion of work-life bal-
ance. “We’ve always been supportive
of lawyers looking to balance their
family and professional responsibili-
ties,” she adds.
Why is that such an important thing
to do? “It’s the right thing to do for
people who you hope are going to
be working for you for a long time,”
she says.
Of course, work-life balance is also
a recruiting and retention issue.
“We are retaining people who other-
wise wouldn’t progress at the firm
or stay at the firm as long as they
do,” Pirozzolo says.

In addition, “Law students pay a lot of
attention in terms of what law firms
are offering in work-life balance.”
WilmerHale was honored as one of
the 2008 Top Ten Family Friendly
Firms by Yale LawWomen and, for
the second consecutive year, as a
2008Working Mother & Flex Time
Lawyers’ Best Law Firms for Women.
Secrets to Success
Before establishing a parental leave
policy, Pirozzolo recommends seek-
ing input from employees. “I would
advise people to get input from em-
ployees on what they want and need,
and work a lot on communicating the
policies effectively once you put
them in place.”
Here are two other tips to consider:
1. Make policies gender-neutral.
This not only helps with recruiting
and retention efforts but also helps
ensure that work-life balance is
not viewed solely as an issue af-
fecting women, according to
Pirozzolo.

2. Create an acceptance of work-
life initiatives. If employees see
that management embraces the
policies and benefits, they will
feel comfortable taking leave or
tapping into other benefits.

Who: WilmerHale

What: Provides 18 weeks of paid
childcare leave and up to
an additional 34 weeks of
unpaid leave to the primary
caregiver of a newborn or
newly adopted child

Results: Helps with recruiting and
retention efforts

CASE Study Study Study Study
Parental Leave for Lawyers Promotes
Work-Life Balance, Retention

Leave Questions?
You need hr.blr.com.
Call 800-727-5257.

http://www.wilmerhale.com


Paid Family Leave
Proposed in House
Workers who need to take time off to
care for a sick family member, a new
child, or because of their own illness
would receive 12 weeks of paid leave,
under the Family Leave Insurance Act
of 2009 (HR 1723), according to Rep.
Pete Stark (D-California), one of the
bill’s sponsors. Other covered reasons
are caring for a wounded veteran or
dealing with a family member’s mili-
tary deployment.
Under the bill, workers earning under
$30,000 would receive full or nearly
full salary replacement; those making
between $30,000 and $60,000 would
receive 55% wage replacement; and
those making more than $60,000
would receive 40% to 45%—up to
$800 per week, according to Stark’s
statement.
HR 1723 was referred to three House
committees. Both the House and Sen-
ate are also considering the Federal
Employees Paid Parental Leave Act of
2009 (HR 626, SB 354), which would
provide that 4 of the 12 weeks of
parental leave provided to federal
workers be paid.

Tax on Bonuses Mulled
In a 328-93 vote, the House of Repre-
sentatives recently approved legisla-
tion that would impose a 90% tax on
bonuses given to highly paid employ-
ees at companies that receive more
than $5 billion in funds from the
Troubled Assets Relief Program
(TARP).
Under HR 1586, employees who ir-
revocably waive or return a bonus
payment before the end of the taxable
year would be exempt from the tax, as
long as they do not receive any bene-
fit from their employer as a result.
Meanwhile, the Senate is considering
SB 651, which would require certain
employers receiving TARP funds, as
well as their employees, to pay a 35%
excise tax on bonuses.

Reduced Hours
Affect Status
The U.S. Department of Labor’s
(DOL) Wage and Hour Division states
that reducing the hours of exempt
employees may change their status
(FLSA 2009-14, 1/15/09).
Under the circumstances explained in
the opinion letter, “… salary deduc-
tions due to MTO [mandatory time
off] lasting less than a workweek vio-
late the salary basis requirement and
may cause the loss of exempt status,”
the letter states.
For more information, visit www.dol
.gov/esa/whd/opinion/opinion.htm,
and click on “Fair Labor Standards
Act” under “Opinion Letters from the
Administrator.”

Card-Check Bill
Introduced
The Employee Free Choice Act,
which was recently introduced in both
the House and Senate (HR 1409, SB
560), would make it easier for unions
to organize because the secret ballot
election for union certification would
no longer be required. Instead, a
union would be certified if a majority
of affected employees sign authoriza-
tion cards in support of the union.
Referred to as the “card-check” bill,
the legislation calls for a 30-day
mediation period if an employer and
a newly formed union cannot reach
agreement on a first contract within
90 days. If an agreement cannot be
reached through that process, arbitra-
tion would follow.

COBRA Subsidy
Info Released
DOL has published four model no-
tices to help employers comply with
requirements of the 65% subsidy for
COBRA continuation premiums for
workers who have been involuntarily
terminated. The model notices are
available at Compensation.BLR.com
and www.dol.gov/cobra.

In related news, the IRS has issued
guidance on COBRA provisions of
the American Recovery and Reinvest-
ment Act of 2009. Notice 2009-27
provides an overview of the provi-
sions, as well as Q&As on a variety
of topics, including what constitutes
involuntary termination, eligibility
requirements, how to calculate the
premium reduction, and the extended
election period.
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WASHINGTON ALERT

Regulatory Guidance
Issued on Pension Plans

American Benefits Council
President James A. Klein
has commended the Internal
Revenue Service (IRS) for its
recent regulatory guidance on
pension plans, calling it “wel-
come news for many employer
defined benefit plan sponsors
that are facing unprecedented
funding obligations as a result
of the economic downturn.”
Under the guidance, companies
are allowed to use the spot
yield curve, which is used for
measuring pension assets and
liabilities, for 2009, regardless
of what they used in prior
years, according to the Council.
In addition, the Council said the
guidance clarifies that the spot
yield curve can be used for any
“applicable month”—not the
month preceding the plan year,
as originally proposed.
“In the short run, this guidance
will allow many employer-
plan sponsors to more reason-
ably measure the value of their
pension plan liabilities into the
future while continuing to
ensure that these plans will be
fully funded and provide all
promised benefits,” Klein said,
noting that additional guidance
and legislation are needed in
the future.

IRS Update

www.dol.gov/esa/whd/opinion/opinion.htm
http://www.dol.gov/cobra
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Social media is the buzz at every
corporate communications or HR
conference, and the tools are growing
more quickly than anything else
online. Yet few companies are
effectively integrating these tools
into their benefits or strategic HR
communications.
Many companies are paralyzed
because they don’t understand the
tools, or they assume social media
requires reworking their whole
communication strategy. The truth
is, social media tools are easy to
understand and easy to use. And,
they are most effective when inte-
grated into existing strategies. Here
we walk through the tools most
relevant for HR communication and
the four key questions you should ask
before making any investments.
Understanding the Landscape
The social media landscape can be
overwhelming, but not if you only
focus on the tools most relevant to
employee communication.
Blogs are a simple and easy way to
self-publish Web content and can
communicate almost anything. They
give readers the opportunity to re-
spond with comments and have a
dialog with the author. Consider
having your benefits team start a
blog about tips on getting the most
value from your programs, or get
your leadership to include benefits
information in their existing blogs.
Podcasts and Videocasts are simply
online audio and video clips. They
can be played on a computer or iPod
and they have endless uses: post a
short video of CEO or leadership
speaking about a new program, create
podcasts of enrollment meetings or
new-hire orientation, review the ba-
sics of your plan through a 401(k)
101 podcast series (even better if you
team it with an online forum for
questions), or create a contest for

the best 2-minute video about a key
topic—health care, wellness, 401(k)
investing—and let your employees’
creativity go to work.
Social networks, such as Facebook,
LinkedIn®, and thousands of others,
connect individuals around common
interests and activities. Whether per-
sonal or professional, they are incredi-
bly powerful tools for distributing
information and ideas. You can help
network employees hired in the same
month; let them go through orientation
together, even virtually, and share
their experiences. Or, you could create
a Facebook group for wellness events
to promote online and in-person pro-
grams. Invite families to join, too.
Awiki, just like the most famous one,
Wikipedia, lets multiple users edit the
same Web page or content. They are
ideal for internal collaboration such as
sharing tips and reminders.
Making Wise Investments
Use these four questions to help set
your social media plan and integrate
these tools into your communication
strategy.
1. What are your objectives?

Don’t roll out a new communica-
tion method or technology just
for the sake of doing so; make
sure it is tied to your overall strat-
egy or it will be money wasted.
Are you trying to save costs long-
term by getting employees more
engaged in their health care? Or
do you want to improve engage-
ment by making sure employees
know what their whole package
is worth? Start with your core
objectives and then decide if a
social media tool will help you
get there.

2. Who are your employees? How
do they want to receive informa-
tion? What is practical, and what
makes sense given the needs
of your workforce (and their

families)? Make sure your com-
munication—no matter what
form—is making it easier and
faster for your audience to get and
use the information they need,
when and where they need it.

3. What is going to have a long-
term ROI? Think about invest-
ing in infrastructure first, as it
will have the most benefit long-
term. Upgrading your intranet to
provide blog, profile, and wiki
platforms will have unlimited
uses down the road and enable
you to start working with those
media. Investing in a series of
one-off podcasts or videos will
have a shorter lifespan, but may
make sense if part of a high-value
campaign.

4. What is efficient to monitor and
maintain? Keep in mind that what
you produce must still be profes-
sional and high quality, which
requires an investment of time and
money. Likewise, you must read
and respond to feedback—both
to keep informed of what your
employees are saying, but also to
make sure information is accurate
and complete. In some organiza-
tions, monitoring blog content
alone has required creating a new
full-time position. However, if that
allows you to have an effective
two-way dialog with your employ-
ees that furthers your objectives,
the position will certainly be
worth the investment.

� Jennifer Benz is an award-winning
communication consultant and
writer based in San Francisco.
Her firm, Benz Communications,
provides full-service employee
communication services to
100 Best Companies to Work
For and Fortune 500 leaders.
She can be reached at jen@
benzcommunications.com.

Experts’ Forum
Don’t BeAfraid of Social Media: Smart and SimpleWays
To Use These Tools for Benefits Communication
by Jennifer Benz



A federal district court has ordered
the CIGNA Life Insurance Company
to pay $105,840 in attorney’s fees
to a long-term disability plan benefi-
ciary whose benefits were wrongfully
terminated. The court’s ruling illus-
trates how the five-factor test for
determining whether to award attor-
ney’s fees operates in practice and
can result in a large assessment
against an ERISA benefit plan.
Facts. “Alfred” worked for the
Cornell’s Weill Medical College as
a wage and salary manager and was
covered by Weill’s long-term disabil-
ity insurance plan, which was insured
and administered by the CIGNA
Life Insurance Company. After being
involved in a car accident in 1996,
Alfred suffered from back pain and
left-leg weakness and began receiv-
ing medical treatment. In 2000, his
condition worsened, and his doctor
concluded that his back pain left him
unable to work, so he left his job
at Weill.
Alfred applied for and was awarded
Social Security disability benefits as
well as benefits under the CIGNA
plan. In 2006, however, following a
series of exams, CIGNA determined
that he was no longer disabled and
terminated his benefits.
Alfred appealed the termination and
eventually sued for the restoration
of his benefits. The district court
concluded that Alfred provided com-
pelling evidence that he suffered
from a back condition that precluded
him from sitting for 6 or more hours
per day, thus rendering him disabled
within the meaning of the CIGNA
plan. In addition, the court deter-
mined that none of the medical or
vocational evidence cited by CIGNA
was sufficient to overcome Alfred’s
evidence.
The court ruled that Alfred was
clearly entitled to long-term disability
benefits and ordered that his benefits

be retroactively restored. Alfred also
sought attorney’s fees, costs, and
prejudgment interest which could be
awarded at the discretion of the court.
Ruling. The court reviewed the five
factors set by the 2nd Circuit Court
of Appeals to determine whether to
award attorney’s fees in a suit for
benefits.
The court first noted that bad faith,
the first factor, is not a prerequisite
for an award of attorney’s fees be-
cause a defendant may be culpable
without necessarily having acted
in bad faith. The court ruled that a
benefit plan is at fault where it has
violated ERISA in a way that de-
prives the plaintiff of his or her
rights under the plan.
Thus, while CIGNAmay not have
acted outrageously or in subjective
bad faith, it was culpable based on
the determination that Alfred was
clearly entitled to long-term disability
benefits, and that there was no sound
basis for CIGNA’s termination of the
benefits. While this factor would
weigh more heavily in Alfred’s favor
had CIGNA acted in bad faith, it
nevertheless provides support for an
award of attorney’s fees.
CIGNA, with a net income of $292
million and revenues of $19.1 billion
in 2008, clearly was able to satisfy an
award of attorney’s fees. However, a
defendant’s ability to withstand pay-
ment, the second factor, does not
weigh heavily in favor of such an
award. While a defendant’s inability
to pay weighs against an award, its
ability to pay generally has no effect.
The court next ruled that the third
factor, whether an award of attorney’s
fees would deter others like CIGNA
from engaging in similar conduct,
weighed heavily in favor of Alfred.
While the costs of litigating a denial
of benefits under ERISA can be high,
the benefits that may be awarded

may not be generous. Not only must
losing plaintiffs pay their own fees,
but all plaintiffs assume the risk of an
award of fees against them. Forcing
plaintiffs to pay their own fees when
they win would likely deter many
from pursuing their rights.
Moreover, a “grudging approach
to fee awards” would provide an
incentive for potential defendants
to deny even meritorious claims.
Thus, an award of attorney’s fees
serves to level the playing field,
deter unscrupulous or careless plan
administrators, and, at a minimum,
reduce any incentives insurance
companies may have to wrongfully
deny claimants benefits, the court
explained.
An assessment of the relative merits
of the parties’ positions, the fourth
factor, weighed in favor of Alfred,
said the court. Because Alfred estab-
lished a clear entitlement to long-
term disability benefits under the
plan, the fact that CIGNA took
legally correct positions on peripheral

Employee Retirement
Income Security Act (ERISA)
ERISA Sec. 502(g)(1) provides
that a court, in its discretion, may
allow reasonable attorney’s fees
and costs in lawsuits brought by
participant or beneficiaries to
recover benefits that were wrong-
fully denied. In Chambless v.
Masters, Mates & Pilots Pension
Plan (1987), the 2nd Circuit set
forth the factors that should be
considered in exercising that
discretion. These factors include:
(1) defendant’s culpability or bad
faith, (2) defendant’s ability to
withstand payment, (3) the extent
to which an award would deter
others from similar conduct,
(4) the relative merits of the par-
ties’ positions, and (5) whether
the action confers a common
benefit on a class.
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From the Courthouse The
LAW

Court Orders 6-FigureAttorney’s Fee
Award in Suit for Disability Benefits

(continued on page 9)
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You Can Save More on
Prescription Drugs
In the last few years, the market has seen a shift toward the use
of generic drugs. Your prescription drug plan probably encour-
ages it, and so does the local drug store; you can get a 30-day
supply of many generic drugs for just $4 at several of the big
name pharmacies.
Most benefits professionals can state off the top of their heads the
names of the highest-cost prescriptions covered by their plan. You
know the ones: Nexium®, Lipitor®, Prevacid®, or some of the other
brand-name drugs commonly prescribed for your employees.
Because these drugs remain subject to a patent, they are not yet
available as generics, and they may not be for many years.
However, there is a secret about them that even most physicians
may not know—there are equally effective drugs available at
much lower costs. If physicians did know, and if they understood
the true cost of the brand-name drugs, many would be willing
to have their patients try an alternative, says David Smith of
EquivaMeds (www.equivameds.com).
His company offers a way to find those drug alternatives and
inform physicians about them. Patients can then have a conver-
sation with their doctor about whether the alternatives should be
prescribed. Savings on Lipitor, for example, could be in the $500
to $700 per year range, according to Smith.
The company started when one frustrated physician realized
that his patient, a young woman for whom he had prescribed
a commonly accepted medication, returned to him 3 months
after he wrote her a prescription. Her symptoms were the
same. She tearfully confessed that the medication cost $100
for a 30-day supply, and she couldn’t afford it. As the doctor
researched alternatives, he realized that this scenario plays
out over and over in the United States.
“There are other drugs that a doctor would consider as an
option to these very expensive, brand-name drugs,” says Smith.
“Why don’t they prescribe those in the first place? Because they
don’t know. We often find that there is an ‘Aha!’ moment for
the doctor, when he or she finds out the cost of the drugs they’re
prescribing, and that there are good alternatives.
“There are too many drugs out there, too many drug plans, and
too many formularies, for the doctor to know how much a pa-
tient will end up paying for their prescription. But if at the point
of care, the doctors knew the cost, they might make different
prescription decisions. When they see that someone could save
$70 a month just on the co-pay, for example, they often say,
‘Sure, let’s try this other drug.’”

Benefits Corner
“When patients have an easier
time paying for their medication,
their adherence rates go up,”
says David Smith of EquivaMeds.
That can have a positive impact
on your company’s health plans,
because patients who adhere to
their physician’s recommenda-
tions generally experience better
outcomes. “They end up healthier
because they fill their prescription
each month and take their medica-
tions,” he explains.
Even though a “drug shopping”
service like EquivaMeds doesn’t
directly save money for the pre-
scribing physicians, it does impact
their costs in other ways, says
Smith. Doctors sometimes spend
a significant amount of time trying
to work out treatment options for
their patients.
“I met with a fellow who says his
own doctor was on the phone with
an HMO for 5 hours trying to work
out which drug to prescribe for
him. The doctor told the patient he
was going to have to start charging
for that time,” Smith says. When
research is made easier for the
physicians, they can spend more
of their time seeing patients, thus
saving them money. “We talked
to a doctor who is part of a
100-person physician practice, and
he says they could save $500,000
per year in operating costs with this
kind of tool.”

Use of Medication
Cuts Costs

ABOUT THIS NEWSLETTER

This newsletter is devoted to shar-
ing compensation and benefits ideas
that have worked for HR profession-
als striving to make a strategic differ-
ence in their companies. If you have a
story you’d like to share, send us a fax

at 860-510-7224.

If you have a question about
one of the newsletter stories or

want more information, call
800-727-5257, ext. 2194, or

e-mail equayle@blr.com.

http://www.equivameds.com
mailto:equayle@blr.com
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There was a popular song in the 1970s telling lis-
teners that the hardest word to say is “sorry.” You
may agree with that, generally speaking. But for
those who are less musically inclined, and those
whose companies are suffering in the current bleak
economy, different words likely come to mind:
Words like “layoff,” “furlough,” or how about a
two-word phrase, like “pay cut”?
Certainly these are among the most difficult things
anyone, from employees through management,
has heard lately. Saying them isn’t much easier.
Jennifer Benz of Benz Communications is all too
familiar with these terms and has helped some of
her clients weather the storm. We spoke with her
recently about the best ways to tell your employees
they’re facing such difficult news.
Open, Honest, Frequent
Communication
“I think the first thing companies need to do is to
be very honest with their employees about what’s
going on,” Benz says. “Employees understand.
They are smart, and they know what’s going on in
the economy. More than anything else right now,
people appreciate open, honest, frequent communi-
cation. The worst thing a company can do is to
wait to talk about things until they think they know
all the answers and have every detail buttoned
down. That creates an atmosphere where “some-
thing” is going on, and everybody knows it, but
nobody is saying what’s going to happen. It creates
a lot of tension and anxiety.”
What if you don’t really know how everything will
play out? Shivani Ganguly, an HR leader in a high-
tech company in San Francisco with 75 employees,
has taken Benz’s advice. “In February 2009 we put
most of the company, with the exception of about
12 people, on furlough,” she says. “It has turned
out to be much longer-term than we anticipated.
We originally announced that it would be only a
couple of weeks, but we didn’t really know exactly
what was going to happen.”
However, what they did know, they told employ-
ees. “The biggest thing is to be as clear as you
can,” Ganguly says. “People didn’t know what
“furlough” meant, so we were as clear as we could
be about what it really means and how it would

impact people. We let them know how it would af-
fect their compensation, their benefits, whether or
not they could come in to the office. There were
many questions we hadn’t really anticipated, but in
talking it through with Jen, we were able to think
through some of those questions before we actually
got them.”
Enlist Help If You Need It
Of course, in a cost-cutting situation paying for
advice may seem like a bad investment. But the
company’s goal, says Ganguly, is to return stronger
in the long run. Preserving relationships with
valued employees is a huge part of that, she says.
“We’ve only had three people out of the 75 who
have found new jobs and are working at different
places. I think that’s a testament both to the fact
that we have a very tight-knit group and commu-
nity here and also that the job market is not moving
very quickly right now.”
Ganguly recommends that before you communi-
cate a difficult message, you understand the admin-
istrative details. Do your benefit plans allow you to
keep employees covered? Are employees eligible
for unemployment benefits in your state? These are
the kinds of questions employees will need to have
answered, and if you know the answers in advance,
you will be in a position to be much more helpful
to them and to your remaining staff.
Keeping employees in the loop is much more diffi-
cult when they are not at work, but Ganguly says it
is worth the effort. “You have to communicate with
people regularly and give them as much informa-
tion as you can, even if there isn’t a big change
from week to week. We’ve been sending out
emails. You could have managers call people. Just
touching base with them once a week, letting them
know the status—when we might be able to bring
people back, what we’re doing to bring them back,
that kind of thing.
“When people are in the office, that kind of thing
percolates more naturally. But when nobody’s in
the office, people don’t know what’s going on, and
they feel very disconnected.”
‘Cascade of Communication’
Benz emphasizes that the messaging should come
from the highest level of the company. “The first
communication should come from the CEO. It
needs to be very personal, very real. Then make
sure that managers and supervisors have the
tools to have one-on-one conversations with their
employees. We call it a “cascade of communica-
tion”—it should go from the CEO to the leaders,
then from the leaders to the managers, then the
managers to the employees. You just have to make
sure the leaders are saying the same things as the
managers are in their one-on-one conversations.”
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Who: A 75-employee high-tech firm

What: Announced furloughs for the majority of
employees.

Result: Maintains positive relationships with
virtually all of its employees because of
appropriate, clear, and open communication
practices. Just three employees have moved
on to other jobs.
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The authenticity of the message is
important, and you can credit
younger workers for demanding it,
says Benz. “Social media and the
ways the Millenials interact have
been kind of pushing the envelope
to make things much more personal
and more authentic,” she says.
“People expect really clear, open
communication, and they expect it
to come from a person and not a
faceless corporation. If you’re a
company, and you’re making hard
decisions, your employees are going
to expect that the leaders are holding
themselves accountable for that and
are talking from their personal per-
spective about what’s going on, not
in some distant, third-person way.”
Common mistakes in communicating
the hard message range from being
clumsy to having a poor strategy,
Benz says: “On the clumsy side, a lot
of companies communicating salary
reductions or furloughs don’t go
through that extra step of really
breaking down exactly what things
mean and exactly how the employee
will be impacted. You shouldn’t
make any assumptions that they un-
derstand the benefit programs or how
your current salary structure works.
You have to be very clear and very
thorough in how you communicate.
If you don’t, the impact will be that

people are frustrated. It hurts produc-
tivity because they are spending
more time trying to figure out what’s
going on.”
Take the Long View
A big strategic error is taking a
short-sighted view, Benz says. Harsh
or inconsiderate treatment of em-
ployees could mean you’ll have a
bigger hill to climb when the econ-
omy improves, and you want to go
back to full capacity.
“Companies that treat their employ-
ees badly will have a harder time
keeping and attracting the right tal-
ent,” Benz says. “I believe that the
companies who do a good job taking
care of their people and who really
shine during the tough times are the
ones who are going to keep the tal-
ent and keep the best people when
the economy turns around. You don’t
want to be the employer that every-
one is dying to get away from as
soon as there is a job offer. A lot of
companies are putting themselves in
that position.
“There is a huge distinction between
the actions of companies who are re-
ally mindful of their employees and
the ones who are really only looking
at the short-term bottom line. People
won’t forget that,” Benz concludes.

Q: We read your recent arti-
cle on the Lilly Ledbetter Act
(Issue #752).

Our practice has been to
destroy payroll records after
3 years, but based on this
information, it seems we
should hold them indefi-
nitely. Should we keep
them longer?

A: You’ll need to decide
for yourself how long to

retain your payroll records. As
you make the decision, though,
you’re right to consider the Lilly
Ledbetter Act and the situation
from which it arose.
“The Lilly Ledbetter Act does not
require any changes to records
retention policies,” says BLR
Legal Editor Patricia Trainor, J.D.
“However, given the extended
time period in which employees
may now bring discrimination
claims based on compensation,
some experts recommend that
employers retain payroll records
for an indefinite period.
Others recommend simply ex-
tending the retention period

beyond the generally accepted
2 to 3 years,” she explains.

Trainor says you should weigh
the possible consequences of
being without the documents in
the event of a claim against the
cost and logistics of retaining
the records.

“The most prudent course would
be to consult with your local
employment counsel for advice
on the best payroll record reten-
tion policy for your organization,”
she says.

QA&

continued from page 6

issues was not relevant. The court
emphasized that the bottom-line
determination in this case was
CIGNA’s attempt to defend a denial
of benefits that, in the end, simply
was not justified.
The fifth factor, however, weighed
in favor of CIGNA, because this
case did not challenge or alter any
across-the-board plan rule or prac-
tice, but instead dealt only with the
particular facts of Alfred’s situation.
Thus, other than the general deter-
rent effect already counted in
Alfred’s favor in connection with
the third factor, the case conferred
no common benefit.
Viewed as a whole, only the fifth fac-
tor favored CIGNA, and the
failure to satisfy this factor does
not preclude an award of attorney’s
fees. While all of the other factors did
not overwhelmingly favor
Alfred, the court concluded that the
merits of his claims and the need for
deterrence made an award of
$105,840 in fees appropriate based on
235.20 hours worked at a rate of $450
per hour (Alfano v. CIGNA Life Insur-
ance Company of New York, U.S. Dis-
trict Court for the Southern District of
New York, 07 Civ. 9661 (4/2/09)).



In spite of the tough times currently
being experienced by many Ameri-
cans, as a group we are looking at
the big picture with optimism, says
a recent public opinion poll by Pew’s
Economic Mobility Project. Nearly
8 out of 10 Americans believe it
is still possible to improve their
economic standing, and remain opti-
mistic that their family’s economic
circumstances will improve within
their lifetime and across generations.
“Although the current economic
crisis seems to be deepening each
day and many families are feeling
the pinch—either through company
layoffs, decreasing home values,
or loss of retirement savings—
Americans are taking a longer-term
view,” said John E. Morton, managing
director of Economic Policy at

The Pew Charitable Trusts. “We may
be struggling in our daily lives, but
Americans are confident in them-
selves and their ability to get ahead
in the future.”
More than two-thirds of the survey’s
respondents believe that their per-
sonal economic circumstances will
be better in the next 10 years. Most
parents (62%) believe that their
children will have a higher standard
of living than they had. As a group,
African Americans are the most
optimistic about these prospects,
with 85% saying they believe their
economic circumstances will be
better in 10 years.
By comparison, 71% of whites and
77% of Hispanics felt the same way.
In terms of income, 54% of whites
say their children will have a harder

time moving up the income ladder
than they have experienced, com-
pared to 34% of African Americans
and 41% of Hispanics.
“This research shows that Americans
throughout our diverse society have
an abiding faith in their ability to
get ahead,” said Ianna Kachoris,
project manager of Pew’s Economic
Mobility Project.
“However, our economic analysis
has previously reported there are
considerable racial gaps in mobility,
as well as significant immobility
for many Americans at the bottom
of the income ladder. People’s
perception of their ability to get
ahead may not necessarily coincide
with reality, and special attention
should be paid to improving mobil-
ity for all Americans.”
You can read an analysis of the report
at www.economicmobility.org.
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INDUSTRY TRENDS
Hard Times Don’t Necessarily
Equate to PessimismAbout Earnings

Given the option, many workers
would be inclined to purchase mer-
chandise such as computers and ap-
pliances through payroll deduction,
according to a Harris Interactive®
opinion poll.
According to the survey, sponsored
by Purchasing Power (www
.purchasingpower.com), 76% of
full-time workers whose companies
provide them with employee benefits
said they would purchase a desktop
or laptop computer, high-definition
television, home appliance (such

as a washer, dryer, or refrigerator),
power tools, and/or a lawnmower in
the next year if credit or financing
were not issues for them.
Not surprisingly given the economy,
many consumers are delaying such
purchases. But when asked how
likely they would be to make such
a purchase that could be paid for
through payroll deduction, 45% said
they would be “somewhat likely”
to purchase a computer; 38%, a
high-definition TV; and 37%, a large
home appliance.

“Providing nontraditional voluntary
benefits as part of the benefit package
is a logical service that employers can
offer their employees, especially in
today’s economic climate, to help them
acquire life-enhancing products should
they choose to do so,” said Richard
Carrano, Purchasing Power’s president
and chief financial officer. “Although
it’s a benefit fully paid for by the em-
ployee, offering this type of employee
benefit helps employers show they
care about their employees and want
to help. Adding a benefit like this also
helps raise employee morale in today’s
economic environment.”

Merchandise Could Be
Great as Employee Benefit

The good news is that increasing
health insurance costs have finally
taken a back seat to other concerns
for the HR department.
The bad news—as you are already
aware—is that you’re struggling with
how to spread a much thinner amount
of salary increases to your staff than
you probably were in years past.

WorldatWork asked its members this
question: “What do you think will
be the biggest total rewards issue for
your organization in 2009?” The
largest percentage of respondents, or
47.6%, answered “low or no salary
budget increases.”
Roughly half of that number, or
24.5%, said “downsizing or rightsizing

the workforce” was their top concern,
followed by “retention of a produc-
tive workforce,” with 10.4% of votes.
Rising healthcare costs, which has
been a top concern for a very long
time, was chosen as the biggest issue
by just 5.8% of survey respondents.

What’s Your Biggest Issue This Year?

http://www.economicmobility.org
www.purchasingpower.com


Under the Uniformed Services
Employment and Reemployment
Rights Act of 1994 (USERRA) and
final regulations issued by the U.S.
Department of Labor (DOL) in
2006, employers have numerous
obligations with respect to employees
returning to the workplace after
military service. Among other things,
employers must:
• Promptly reemploy such an em-
ployee provided he or she applied
for reemployment in a manner
required by USERRA, and
• Reinstate the employee to a job
equal to, or comparable to, or the
nearest approximation to, the one
held before entering the armed
forces and which entitles the
employee to the pay, benefits,
seniority, and other job perquisites
that the employee would have
attained if not for the period of
military service (the so-called
“escalator principle”).

In a civil action brought pursuant to
USERRA, a court may require the
employer, among other things, to
compensate the employee for loss
of back pay or benefits suffered as
a result of the employer’s failure to
comply with USERRA. If the court
determines that the employer’s fail-
ure to comply was willful, i.e., the
employer showed reckless disregard
for USERRA’s requirements, the em-
ployee is entitled to a doubling of the
back-pay award.
A recent decision by a federal district
court in Connecticut illustrates
what can happen when an employer
ignores its requirements under
USERRA.
What Happened
“Matthew,” a stockbroker, began
working for Prudential Securities
in Stamford, Connecticut, in 2000.
When he joined Prudential, he
brought his accounts with him from a
prior stockbroker job. He was also a

member of the U.S. Air Force reserve.
Following the events of September
11, 2001, he was called to active
duty. He notified his employer on
September 29, 2001, and reported
for duty the next day. At that time,
he had been handling about 237
accounts with assets totaling
$4.1 million. His take-home pay
from commissions was about
$80,000 per year.
After 2 years on active duty, Matthew
was honorably discharged from
the Air Force in October 2003.
During Matthew’s 2 years of active
duty, Prudential, without notifying
Matthew, settled a legal claim
brought by a client that alleged
Matthew had forged the client’s
signature on a document and exe-
cuted unauthorized trades. Prudential
amended Matthew’s broker’s license
to reflect the settlement and the
client’s allegations.
Then Prudential sold its brokerage
business to Wachovia Corp., which
formed a new subsidiary, Wachovia
Securities, LLC (Wachovia).
Wachovia moved the Stamford opera-
tions to Westport, Connecticut, and
began to deal with “less-wealthy and
lower-volume clients via a national
telephone customer service center
rather than through individual bro-
kers.” As a result, many of Matthew’s
former clients had either been as-
signed to the national call center or
had ceased to be clients of Wachovia.
On December 1, 2003, Matthew,
through counsel, dispatched a letter to
Wachovia requesting that he be
reinstated in accordance with
USERRA. Following negotiations,
Matthew met with branch officials at
Wachovia’s Westport office, and was
offered reinstatement to a financial
advisor position that included the re-
turn of any of his remaining accounts,
a $2,000 a month advance against his
commissions, and the opportunity to
cold-call for new client accounts—all

in all, a job with a smaller salary
and less responsibility than the
one he had before being called to
active duty.
After receiving this offer, Matthew
left Wachovia’s office and did not
return. Subsequently, Wachovia
terminated Matthew for job abandon-
ment. Matthew brought suit against
Wachovia seeking reinstatement and
damages for lost pay in accordance
with USERRA. While the lawsuit
was going on, he opened, and with
his wife’s help, operated tanning
salons in three different states.
What the Court Said
The employer asked the court to
throw out Matthew’s claims at an
early stage of the legal proceedings.
The court denied this request with
respect to almost all of Matthew’s
claims and determined there were
factual issues that needed to be
resolved by a jury. A subsequent
jury trial found that Wachovia failed
to reinstate Matthew, as required by
USERRA, and had constructively
discharged him by intentionally
making him an offer that it knew
he would not accept.
The next step was a trial on the issue
of damages. Matthew asked for com-
pensation in the amount of what he
would have earned during the 5 years
from 2004 to 2008 had he been
working for Wachovia at his old job
rather than running tanning salons.
The court, taking a middle ground
between employer and Matthew,
came up with a total of $680,312.
The court then looked at how much
Matthew had earned in the tanning
business. It rejected the employer’s
argument that Matthew failed to
mitigate his damages by starting his
own tanning business rather than
accepting a lower-paying position
at Wachovia or seeking other
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Employer Ordered to Pay Nearly
$1M to FormerAir Force Member

(continued on page 12)

USERRA ALERT



employment elsewhere in the finan-
cial sector. (Matthew claimed he
didn’t want to try the latter course be-
cause of the cloud on his record as a
result of the employer’s settlement
with the client who alleged forgery.)
The court determined that Matthew’s
tanning business had earned $290,859
and so reduced the amount owed to
him as back pay by that amount, thus
entitling him to $389,453.
Matthew also asked for liquidated
damages. USERRA provides that if
the employer’s failure to comply was
willful, the plaintiff is entitled to a

doubling of the back-pay award, so
the court determined that Matthew
was entitled to $778,906 in back pay.
Wachovia was also ordered to rein-
state Matthew to a financial adviser
position with the full package of nor-
mal employment benefits (Serricchio
v. Wachovia Securities, LLC, U.S.
District Court for the District of Con-
necticut, No. 3:05cv1761 (3/19/09)).
Point to Remember
As a general rule, an employee is en-
titled to reemployment in the job or
position that he or she would have
attained with reasonable certainty if
not for the absence due to uniformed
service.
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Latest Current Prior A Year 12-Month
Period Report Ago % Change

CPI-U Mar/09 212.7 212.2 213.5 -0.4%
CPI-W Mar/09 207.2 206.7 209.1 -0.9%

ECI EMPLOYMENT COST INDEX
Total Compensation 4Q/08 108.9 108.7 106.3 2.4%
Wages and Salaries—Private Industry 4Q/08 109.4 109.1 106.6 2.6%
Wages and Salaries—Civilian Workers 4Q/08 109.6 109.3 106.7 2.7%
Benefits 4Q/08 107.7 107.5 105.6 2.0%

Average Weekly Gross Wages* Mar/09 $614.20 $615.05 $605.02 1.5%
Average Hourly Wages
All* Mar/09 $18.50 $18.47 $17.90 3.4%
Construction Mar/09 $22.48 $22.26 $21.44 4.8%
Manufacturing Mar/09 $18.07 $18.07 $17.62 2.6%
Trade/Transp./Utilities Mar/09 $16.43 $16.47 $16.14 1.8%
Wholesale Trade Mar/09 $20.63 $20.64 $20.08 2.7%
Retail Mar/09 $13.02 $12.98 $12.88 1.1%
Financial Activities Mar/09 $20.69 $20.67 $20.17 2.6%
Other Services Mar/09 $16.37 $16.33 $16.11 1.6%
Unemployment Rate* Mar/09 8.5% 8.1% 5.1% 3.4%

*seasonally adjusted
(Source: Bureau of Labor Statistics, Washington, D.C.)
All figures are national.

CPI-U: Consumer Price Index for all urban consumers; the newer index representative of the buying habits of about
87% of the total U.S. population. (1982–84=100)
CPI-W: Consumer Price Index for urban wage earners and clerical workers; the older index covering only about 32%
of the U.S. urban population.
ECI: Measures change in compensation per hour worked, including wages, salaries, and employer costs of benefits.
(6/89=100)
Average Weekly Gross Wages and Average Hourly Wages: Data related to production workers in manufacturing
and mining; construction workers; nonsupervisory workers in transportation, public utilities, and wholesale/retail trade;
also finance, insurance, real estate, and other services. Accounts for approximately 80% of the total employees on pri-
vate, nonfarm payrolls.

By the numbers…

Free 2010 Pay Budget
Survey Report!

Each year, BLR surveys employers on
their plans for merit increases in the
coming year as well as actual increases
they gave in the current year. Employers
that participate in the online survey by
completing it at www.blr.com/budget_
survey/index.cfm/source/MQP/effort/
7993 will receive a free copy of the report.

The deadline for responses is June 26,
2009. Take BLR’s confidential 2010 Pay
Budget Survey today!

www.blr.com/budget_survey/index.cfm/source/MQP/effort/7993
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